§1.378

complained of, and must be accom-
panied by the fee set forth in §1.17(g).
The petition may include a request
that the petition fee be refunded if the
refusal to accept and record the main-
tenance fee is determined to result
from an error by the Patent and Trade-
mark Office.

(c) Any petition filed under this sec-
tion must comply with the require-
ments of §1.181(b) and must be signed
by an attorney or agent registered to
practice before the Patent and Trade-
mark Office, or by the patentee, the as-
signee, or other party in interest.

[49 FR 34725, Aug. 31, 1984, as amended at 62
FR 53199, Oct. 10, 1997; 69 FR 56545, Sept. 21,
2004]

§1.378 Acceptance of delayed payment
of maintenance fee in expired pat-
ent to reinstate patent.

(a) The Director may accept the pay-
ment of any maintenance fee due on a
patent after expiration of the patent if,
upon petition, the delay in payment of
the maintenance fee is shown to the
satisfaction of the Director to have
been unavoidable (paragraph (b) of this
section) or unintentional (paragraph
(c) of this section) and if the surcharge
required by §1.20(i) is paid as a condi-
tion of accepting payment of the main-
tenance fee. If the Director accepts
payment of the maintenance fee upon
petition, the patent shall be considered
as not having expired, but will be sub-
ject to the conditions set forth in 35
U.S.C. 41(c)(2).

(b) Any petition to accept an un-
avoidably delayed payment of a main-
tenance fee filed under paragraph (a) of
this section must include:

(1) The required maintenance fee set
forth in §1.20 (e) through (g);

(2) The surcharge set forth in
§1.20(i)(1); and

(3) A showing that the delay was un-
avoidable since reasonable care was
taken to ensure that the maintenance
fee would be paid timely and that the
petition was filed promptly after the
patentee was notified of, or otherwise
became aware of, the expiration of the
patent. The showing must enumerate
the steps taken to ensure timely pay-
ment of the maintenance fee, the date
and the manner in which patentee be-
came aware of the expiration of the
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patent, and the steps taken to file the
petition promptly.

(c) Any petition to accept an unin-
tentionally delayed payment of a
maintenance fee filed under paragraph
(a) of this section must be filed within
twenty-four months after the six-
month grace period provided in
§1.362(e) and must include:

(1) The required maintenance fee set
forth in §1.20 (e) through (g);

(2) The surcharge set forth in
§1.20(1)(2); and

(3) A statement that the delay in
payment of the maintenance fee was
unintentional.

(d) Any petition under this section
must be signed by an attorney or agent
registered to practice before the Patent
and Trademark Office, or by the pat-
entee, the assignee, or other party in
interest.

(e) Reconsideration of a decision re-
fusing to accept a maintenance fee
upon petition filed pursuant to para-
graph (a) of this section may be ob-
tained by filing a petition for reconsid-
eration within two months of, or such
other time as set in the decision refus-
ing to accept the delayed payment of
the maintenance fee. Any such petition
for reconsideration must be accom-
panied by the petition fee set forth in
§1.17(f). After the decision on the peti-
tion for reconsideration, no further re-
consideration or review of the matter
will be undertaken by the Director. If
the delayed payment of the mainte-
nance fee is not accepted, the mainte-
nance fee and the surcharge set forth
in §1.20(1) will be refunded following
the decision on the petition for recon-
sideration, or after the expiration of
the time for filing such a petition for
reconsideration, if none is filed. Any
petition fee under this section will not
be refunded unless the refusal to accept
and record the maintenance fee is de-
termined to result from an error by the
Patent and Trademark Office.

[49 FR 34726, Aug. 31, 1984, as amended at 50
FR 9383, Mar. 7, 1985; 58 FR 44282, Aug. 20,
1993; 62 FR 53199, Oct. 10, 1997; 69 FR 56545,
Sept. 21, 2004]
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